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The Maraeiks Shale G@mmi«̂ e C"MSC'f] apprseia^es the oppartraily Wprw!##e
S0^mumenM QMality Board f EQB"} and the Departeeiit of Wm^immcm^MPrB^(M^^
0D#p#W#t^ W##m#em.W' eoaearaixigtaie pQf<5sd ia amaiii 2S PeitnsykaM^ CM&
#&#(#: 1#^ whidh Mates to tffisian amd sediMeiit coiitr^l am# #Wm#*# mamag##emt.
fig ftlSi i« ixmMm ##m#WmJBcq#ed om A# f espottf ibli di^ilopiaffi of the

temptloi. The cmmrmx&s h##m are submitted in r$#p##e# th# EQB'# pmWk^gm $f the
Proposed lulemaki^fin 39 Peimsylvama BWk#5131om Ai!##3% 2#&

Governor Rm#irs Emergy Wepemde#e Strategy see&# expand Peniisyivania%
eme^imdepeiidmMe toy, amoag other goals, expanding emm^ prndmeGom In the
G##m#m#eakh. The MaWettos Shale preseamaft^
eWe^pmductwm md to peAaps m # i # & ^ tie fiiMier
p####% qf#mm % mmw,gm#@m,## # ^ i#:
idiWga WtW tee|apmeit#lfeFB ofmem #W in ##

$ ^ $ $ $ ^ ' . . ' ; : . • . : . . - .



& eniisylvania cdrf ently has exWnmi ve requirements f# wmMlIingacWaratmd
eMSion and preventing sedim^Bt pollution from varioiis W # # m i # # m # # # i m
th##reqi#em^nts have W^a W&ctive m ac%i#iag%^ # # # p#pqs# M mimimmng
$ccelBm*d ewmpn mid sedimentation Kp pmtact, m$intmn> r#eWm Wd r^Mf e the quality
af waters an! ft e existing designated uses of waters within the Gmm^onwmith, The EQB
new proposes to change these effective requirements to ^enhance re^utef ments related to
agriculture; clarify existing requirements for accelerated R&S control; incorporate updated
Federal requWments; update permit fees; cmd# PCSM reqWremBnts; add raqmirements
related to riparian forest buffers; and iml%adummp#m#&^^ 11a EQB has
taWem more &an forty printed pages W provide this el#b#atiqB Mmd # rWî ^̂
ptagmm wMMmt any Mated yustiHcatWn %r the meed fqr #M# of # W % # # ^mpwW.
The MSC will limit its comments to those provisions of the proposed rule that directly
relate to oil and gas activities.

First, the MSC believes that longstanding and weUr#WblWhed erosion and
##menta#&ncm^
activities. The proposed rules include several new and burdensoiBe requirenoients that
would adversely affect these activities. No new reQuiremmts shomMW added without
mMqpatalWtiAcaWoA abdno such jiisURmWm # exp em#M#^ri wth this
pwptts^d ruleniaking. Second, the federal Energy Policy Afit of 1005 WpmsWy exempts
stormwater discharges associated with oil and gas actMiies Wm #BES pmMitting
programs. Therefore, it is inappropriate to imppse any requiremeWts for stqrniwater
dî chmFges associated with oil and gas activities as a res#t Gf#P#E$ p#rm*tt*Rg rql#s.
Third, regardless whether or not it is lawful to subject#e oil and gas industry to a
stormwater permitting program, there is simply no |ustiflcatlon fer imposing the proposed
pmmiM%^̂  E b u r # , m m # e # y drafts
^mpomd pm^mit and permit-by-nite pwmmm mould pr@## w i m p # # m m t om mrrem
permiW% meAaWisms %f &e oil and # s !W#st# # md gas # W ^ M # m aaivkies are
sigWWwAtiy different from qtlier types of cq#tyiic#%^^^ #p%s%mgula%d
by the Pennsylvania Oil and Gas Act. However, to improve upon the ctirpent program, the
Department should create a general permit program solely for siieh tcttvittes. The MSC
includes with these comments a proposal for an oil and gas industry^specjfic general
permittimg pmgram.

11, Comments OB EQB's Proposed Meipalciiig

As mentioned above, the EQB describes its pmp#md ##en#m## of %S Pa. Code Ch,
102 as m#c#ssary to "enhamce mqniremems MmWd # ^^ i# lw#y # W # W^^
mqMimmmtm%ra#eWmwdB&^



# 0 t # e^#m# m$ sc#pe # # # c i#mF 10& ̂ #%mam# @g#i##:m###&#m#^

wa## # A e r &e r#|sW W impose #qui remmm %e&m, dsrmgi and # # r eaA

Similarly AeEQB^p

de%m#m%,mmplW with e#em$i#.mw PCSM:mgUiremeM%/$^h§^
^ # # of'tk* #o5Wn,and WdiM:mwtiqA emwl:mgWWm&'i i^

The Pennsylmnia Oil and Gas Act and regulations at 25 pa. C o # # a ^ t # # already
establish requirements for restoration of well sites and for erosion and sedirnent control.
There is #^ Yet, Ae proposal ad# a # #
:## #m # W t i e s ^ ^ wi# #l:##.g# .mpWr#tW%
pmdm#0% processing, or treatment operatiom or transmWem^^W BarWi
dlstyrbance assoGiated with oil and gas activities ocetirs wheii #Hl#g wall sites are
iwtmliy constructed and this activity is completed before drilling mgS:#e:##Md. #nto
loefflon, hydraulic fracturing acti performed or production occujrl Maftceite
$Mlm# l̂lgiteg*q^^W
#W>ammmthe&rmof#construct^drillinglocatmn, Up^mqo^iW@H###B#"
pipmiim # ^ ^ ^ areas disturbed during c o n s ^ # # W r
3# r^ulaWo^s. There is little discharge because the staWtmed argasare p#meabW
surfeces and are vegetated/ Thus, in our view> the existing ChapW.?@:;rB#lato^##me:is:
sufficiently protective. There is no need or justification for additionil controls or fbr PCSM
requiremSrits (sfee discussion below] for restored well locations,

SimilaWŷ  in regard W natuml gas cdllectien and Whsmi#!# pipŴ Ŵ
d k w A # a mmm during the limited pipelmemAsmictiom aiM imWWWpham. #tmr
gigi#%ies are plamd im mcamtioAs, the pipeline mute %& pmm0# M(M1I### the area is
aWWmW mWdiBd arid returned to prigimLtop^mphy; Wi#wgpm#mW#mtuml
surfe»f. There is no need or justiflcation for additional -restarifctiiSî ŝ r '̂ sr' .̂BSJM

& Iiim^praAm of iipdmed ^Wernl im;uimments

&#mtB#ia#ep%#p
m€W:###:#m^y ##^ #### pmrmitreqWMm##̂  % MW1##W
A# ##0#%#%### #:##.#§ m###s a#o(#W4## #a%#i##' ;###M^#;:#(m .
*Pm#;p#m#i# %€WWe, #ere:Sh#iia#m# i m # ^ * # # # W # # M # ^ # # #
mq###^# 0̂lm ## ml #W ĝ s W}W%y or i##u#d m a^##Mt#N%^# a#A&%



& iJ^dmmdg#m#t&m ;

%e pm]p#g 1#oM W;mm m M <>f $%M® fqr a g # W # # ^ * m i t 8M $5,000 for
W WivMW BM :p*Mt # e W fo^ tha p m # * ESG#4i for #m olNM ^ iMumy is
#00. This W%rwmmMwM a^rppriateam^wt. Ihcm^smgiW#stS m 18 times W
#m#ly nat jwWW, % e M ^ b#lie^# W% n^n or # # # # 1 perm#pyGgr$ms are
n#e#s#y # r # e o##M ^ g milMtry m ^ th%#i#s# fm# #om% n # 9 # # a r be imposed
itppii the md&ster y. The MSG is -'-willing to accept a reasonaMe fee fer an pil and gas industry-
-specific general permit program as is discussed below/however.

4, Codlfimtmn af PCSM requirements

The proposed rale includes newpast-ccmstrectioii sWrmmater management
{"PCSM î requirements. Thesenew PCSM requirements are extensive, cohering four
printed pages and go well beyond the scope of the current regulations. For example, for
each earth disturbance project, the proposed rule would fequire:

# Development of a written PCSM plan;

$ Management of post-eonstruction storrnwater;

# An ppergtion and mamtetianc^ in perpetuity;

# EWu#0nofpoteMtialtherm

# Aripari##restb##rma^

# Analytical testing and assessment of so% geology and other site
characteristics;

# W#erWMmea

# A hy#Giogic routing ami

.# Having a licensed professional on-site during implernentatton of an approved
PCSMplan,

As discussed above, tiiese PCSM requirements are unnecessary for the oil and gas industry.
Furthermb% wpwWonM r#QMmm may W moiamWL ThejuMBeWon for PCSM
mq#WiMei## stmW in Ae pmpwal # a %#e # 4 # K : # # ofmWM^^#gWBs becwse
##^D#^mtmwt h# [hM&f^

#m%##m # # # w ^ #9#%W1 ##,;i^;#W#W#m



&:#W cmgtmWPW W # # & For #ampM

ResWration Plafs loofe at sitB resWmtion in its entirety cpnsfdgr soil and site
# # W e m # % ^M pmsent mmple # # dear prmcripW # # W # #
tepfe»ratetf0B ;̂ f BMPs spW#eWmBllpmd aBdpip#me#mstmW#m
Thesaare measyres that fea^e beenprmmen to be eifeetiTOj tedottry
GBm###0WknA#hom tm buiM tfteae fieatures; amd ttay & mMimdMBomrl^

$ The Oil and Gas Act and Its regulations already establish erosion and
sedimentation control requirements. The application of time-tested
iaAiStry-speaQc BMPs W the bem cBWme for aAmvmg sim gGMjdiWAs that
pmwetall'Wter f e#*cm. # # # l m d #^.#mam#:M#mWl:..#W#
detcribes affective 0MPs for managing erosian and sedi^entation concerns.

#.. ImHW mnstmeWom of m. weU. :8# mW\f# ##mM##e^ # # # %a#0̂ eA acres,
WtmsmW^^^^
iWigniBea* %h# cqBipMredl to p#-###WG#m
conditions, duf to tHe complianM with r#tor#tim% raquireiJients. Ml othgr
mmms are re-veg#tated^nd re#m#d t0\apprmimaW#^ Wgegrgphk:
contours.

.» Pip#%e areas are fiilly rw#geta%ctaW r#WmW W#pm^lm9# %%in#
m#oms.

w Oil mn# gas actM Was mt well $A@s amd p W i m s am MMm*#W a # r WHa!
cwstmction and installation #tivi## %r# #mple&&

In $mmmaiyy #ere is no need or }u$#Hcatiori for PCSM req#lr#m^^ (or oil # d g#
#%#!#§; #<# reqWremmils woqld cerMnly be bm^emmm; an# Mpo§i#n # mmh
regm#e#^

I. Addition of reqMirem^

%a JBQB dW#HW magamah &#W#u#r y%€isM m#H##:



DEPmqen!^ issued new R/pW# ^;#& B # ^ # # # # , PB? %% # , # # 6 0 0 -
801, which WWes almost # 0 pages of new DEP p # ^ of riparian
forest buffer recommendations for regulatory and other programs; In order to use the
permit-by-ruW propoml contained in the pmposed#^^
ODitopaiiies would have to design and maintain new and W s # ^ i ^ m a A forest buffers in
acmrdancg with #is mot̂ yeMmalizeM guidaiica 5We §I#,lS(($^)0ii), there does not
appear to be any flexibility in this new requirement for pojfeets thathax^ oiily Limited and
temporm^ as natural gas well gijre coftstrimtow md pipeline
pmje#% the impacts from whicrh are typically limited to Gomtru#ion r̂W#tmd issues easily
managed by other BMPs, Moreover, this proposal fells to accouiit fm %pkal right-of-way
maintenance requirements and management techniques that apply to pipelines.

Moreover, the proposed rule makes it impossible to discern just what situations it
will apply to. For example, it appears to require mandatory MffW for any project that
''cmWnf poM oo:tir on a
property with a farm pond automaticany requires W # r ^
p#nd? Thus,thegeographi€scopeoftherulei%^^
given the ubiquity of streams, takes and ponds in the Commonwealth,

Finally, in virtually all situations, an oil and ga: Bp#&Wr W # s the imd or
otherwise acquires only a limited interest in the land. "Thus, the pefttmnmt landowner is
the one most a#cted by such b$f&r§ md woWd need to agree to the coWttions of any
permitin this regard, if riparian
may balk at allowing any gmsdeveW
of feet around any water will become riparian forest bufifers,- This would have a dramatic
adverse effect on the development of additfeoal natural gas production in lie
CommBriwemlth.

6. Introduction of a permit-by^ruleopd

As proposed, the permit-by-ruW W so TiWtW, time-con^^ ami complex as to be
of little or no vaWe to the oil and gas industry. The p m p # # pmrwWy-rWe 1$ to be msed
for what &eEQB Ascribes as ̂ low risk pr̂ ^̂^
and all w#ters other than Exceptiomal%lue.^
EQBascmW
incorporate riparian forest buffers. This permit^by-rule ciiiM be used to autterfee
c ^ W # # ###W Am m#ire #Aef an NPBES i#*mt W B & ̂  W i W ^mm U##r tWs

prmW&m'#r #& (WmomrW# W#:py#0# a0iimi#

The proposed perm#by-rmle womld, m Bmt, be of no mmw ###BoW Wwe# the
oil and ga$ Wmg#y, For e # i # % # wmM u#^ )WW # % M # ^ pr##W
and conditions reqmiring the use of riparian forest buiter^ wBuld ref ijire *lpw impact



# # # # € # #e#W WW%## %^y\*^#:%.^B period <#wl#g # i i # # e #^FMent W
to determinfwhtftef ##;p#mit%^rule applies to a project

The pwposii ^ml^^^l4"^»iras^©s^5^kliii coverage to irst submit a

meed to !M#& a W # K # # mf iH#^#miom, 6Rgimeei%g md eWm
muMdlpW %g###^ *ppm#% Wg p#lW m#e mri#matWW, %e Depmrtmmt #mid
ha% to vqr% # r e ^ K # # #1^^ A# p#mi&#^ruii% ($#pim the

stibsection Ĉ M® re^mres #GBmp#ny# wait anaiher seven W^#e#:d^0#@r re#M%a:
"VeriAca#pn##v^^^^

Before a CQ»patiy cm men submit an ROC, it must first schedule a "presubmissioB
meeting Wth Ae B##Mmemt of W eonservatmn distria/' Although 5mch meetings can W
us#il, given De|)#tmeam^ and escalati% Aawml # #
develqpmm&itmmyWd#e^
company wiĤ
toljowed by a B^daFcompeiit period The company must undertake and clear the PNDI
process and must have a pmkWonal geologist evaluate the soil types in the pro|edt area.
Once a mmpahy AW% has dwWoped aad obtained all of the mformation and documents
necessary fW #n ROC, aW (as##mg ## mm#hy can deWfmine that it is eligible um&r all
of &e crlterW m W # # # e M& # & t # m # ^ wait another # d # g while the
DeparWmtrW#*si6#W#^W
provide "preMWMMp ami Am wait another 7 day% Overall the %mWg of
and delay in this precesis is extremely long and mncertam.

Ftirtheraiore, therfeis no need lor the proposed exclusion of projects from permit-
by-mWm#erageimBmep^^^
watemheds cam W M l ^ addressed just as they can &r hi^h qWiii$ md
impaifedw#eWhWm.B^^^^
toaccount fer the feet that tha pllmmd gas industry has been operating responsibly md
ef&ctWym^
the''p#en##lWdis#Krg^ Thqsy#i$pr#m$^^
comld Wr PFPyww Wm p##&by-r#e # # r # ^ Wr#m$#ge# §## a
watershed but wMA are located miles from EV waters.

Wop#M# 102 ,15^01 w W # a M # m WmwAAW&amdWmilar g#K#om
p0#M#:#BWEm#g W # # e # # m W ^ if *###&:&(##.#.

^%c##;# i # # # % ^ pm^ h##^%## W^

reguiatk^ p#rm#a#d $###M&m##mp^ are



c# tmw # m t w w&m&mr Ml &##& ## i#ms cW&#Ag###mg# m&f the
permiM#m& Thamaw w staWafd^ cnte& w^m#d
determination would be made, or by whom.

Bemmse # e pmpwed peimit and permlt^by-We opW are se limited; time^
^mmsMmi% amd complex,aiAd because#e oil amd gas induaWy W unique) the proposed
permit-by-rule process would be of little or no value to the oil mid gas industry. Thus, the
EQB should promulgate a categorical geneml permit pmcess th# will apply to the oil and
gas Wu$try; instead of a ome^ize-6ts-all approach. # e MSC h;M ama&ed a proposed Key
Blemewm of a Gamgoriml Gmeml BermlK%r%r# BW^#m i(^#(^§ Asaa#t#d wi#
Oil and Gar Development to these comments as Jypjpeiiip: A,

The MSC members appreciate the opportunity to submit these comments and look
forward to contmuing to work with the Department and the EQB to .-develop and implement
sound environmental policy in the Commonwealth while also maintaining the ability to
develop the vital resource available in the Marcellus Shale Formation,

8)j#W%

ChWrmam of t & Re#Wt0Ky



# Shm## imB## #i::BSB#Fl/B# plan process a # #era% a# # tn# #n@r#.
p e m # # # # § # c # e # p m submMion of a Nod

# & r # # pmpWmg% condW #n mrth disturbance activity msqciawa with
oil m # # ^ & ^ be covered by a categorical general
permit should SjS.î jfeaii;^01'te DEP or art authorized Coiint^Gansematmn
DistrM prior WammmemmngtW earth disturbance activity. Coverage would
##m # § ^ b^Mml% # &e date #mt Ae NW is received by DEP or the

# Persons Gondncting earth disturbance activities would be required to
develop, implement, and maintain erosion and sediment and stormwater
best m a # # m # t practices (BMPs) and similar pollution prevention
# # # % & Em$i# aHd Wdimmnt control BMPs would be designed to
mM
sty earn # m # l s and pmtect the physicai biological and chemical qmailtim of
the reqeiving water. Various BMPs and their design standards are listed in
tWErQ#qmaWSe#m

# Applj##swo#^^^
SeamBmt Comwl Plan ^ which identifies appropriate BMPs to be
implemented to ensure that existing and designated uses of surface water are
pr#m#edaMmaam Ifthe earth disturbance acdvitiê ^

purMatttto PACodi Chapter 93 and Chapter 105 of the Departrnenfs
feg0## required to address the special protection
regw the Bgpartment's regulations at PA Code Chapter 102,
section 10244(k%# and SWi&n H Chapter 4 of the 0/7 mcf GW #emW%

# Bemmsm#m#M#er#e
## B$BP1# md # y Wier #cuments m^ by the permit at the site aW

#&#r ##0rizmd !#€#,$#$% mr federal gcwernment o#cial

r##0 W W#m&# :p# or :m#BrW #mmty &n#r9mtW DigWAm
^ # / # ^ # i m ## #m#$iw###m^#^##s ##gW##l gm#W #m@%

# # # # # % p^iMted tie permittee i% and has been, operating in
#m0!#W^M#.#^#)# W#::C€Wl#oW c##e ^#m&



# & # l Wmm^elo^ ^81
by Dgp # #e # u ^ kmmf#&m Dwwet m##mM wmmin & WU &%#
# # effect for # period of erne #%, W##s i # m W ) # # # # ) # i#

# Remiim# w#W be mquiW w enmm & # i#tmt#m l^^emawis are
conducted weekly, and after each me*m#le peciptatioii ewent greater
tWnQ.linch/byguWiA#pe^^
segment cantml tomsmrtam#at%eJ%#m#B#&#Went Cpwtral (E&S)
BMPs arepraperiy tastalled/aKd workiiig m dW#ie& toy E&S B#Ps found
not to be properly installed and working as defigEed would be required to be
Repaired or replaced withm twenty #urho#s.
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Chamber Laura M. BEft-T JBHL1From: Finucane, Mary K. [Mary.Finucane@klgates.com] _^,_ ArTV.nx/

Sent: Wednesday, November 25, 2009 1:55 PM REVIEW COMMISSION

To: EP, RegComments

Cc: Bender, Phillip M.; Komoroski, Kenneth

Subject: Marcellus Shale Committee's Comments on Proposed Rulemaking, Environmental Quality Board,
25 Pa.Code Ch. 102

Attached please find the Marcellus Shale Committee's Comments on Proposed Rulemaking, Environmental
Quality Board, 25 Pa.Code Ch. 102. Kindly confirm receipt by replying to all. Correspondence may be sent to the
following:

Phillip M. Bender, Esq.
K&L Gates LLP
Henry W. Oliver Building
535 Smithfield Street
Pittsburgh, PA 15222
Phone: 412-355-6464
Fax: 412-355-6501
phillip.bender@klgates.com

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be
privileged and confidential and are intended for the use of the intended addressee(s) only. If you are not an
intended addressee, note that any disclosure, copying, distribution, or use of the contents of this message is
prohibited. If you have received this e-mail in error, please contact me at Mary.Finucane@klgates.com.

12/4/2009




